AMENDMENT NO. 4

TO CONCESSION SERVICES CONTRACT
Lopez Lake Recreation Area

This Amendment No. 4 is to that Novation Contract for Concession Services (“Contract™)
dated June 4, 1996 and amended June 5, 2001, April 7, 2009, and August 18, 2009, entered into
by and between the San Luis Obispo County Flood Control and Water Conservation District
(“District”) and CPS Amusements, Inc., a California Corporation and Christopher P. Simpson, an
individual doing business as Mustang Water Slides (“Concessionaire”).

WHEREAS, Concessionaire operates a water slide facility at the Lopez Lake Recreation Area
(“Premises”); and

WHEREAS, Concessionaire and District agree that the current rental rate does not provide
sufficient net income for the Concessionaire to improve the water slide facility and to improve
marketing strategies to promote it; and

WHEREAS, the Contract currently terminates on January 23, 2018; and

WHEREAS, an extension of the termination date of the Contract will improve the likelihood
that Concessionaire will be able to obtain business and capital improvement loans from
commercial lenders; and

WHEREAS, it is in the best interest of the Concessionaire, District and the public to amend the
terms of this Contract;

NOW, THEREFORE, in consideration of the mutual promises, covenants, agreements and
conditions herein set forth, District and Concessionaire mutually covenant and agree as follows:

1. Paragraph 5. Extension of Term. The following sentence is inserted after the first
sentence of this paragraph:
“The Concessionaire may extend this contract for a third successive and
consecutive separate term of approximately five years from January 23, 2018 to
December 31, 2022.”

2} Paragraph 7a. Rental. The following language is deleted:
“10% of the first $100,000 of annual gross receipts
12% of all over $100,000 of annual gross receipts”

and replaced with the following:
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“5% of annual gross receipts for calendar year 2013, retroactively to
January 1, 2013.

6% of annual gross receipts for calendar year 2014.

7% of annual gross receipts for calendar year 2015.

8% of annual gross receipts for calendar year 2016 and thereafter.”

Paragraph 7b. Rental is deleted in its entirety.

Paragraph 8 (m). Use of Premises. The following paragraph is added at the end of
the paragraph:

“Concessionaire shall comply with any County of San Luis Obispo smoking
ordinance, including that which may apply to County-owned lands and parks, and
may request approval of a designated smoking area by the County Public Health
Director, if permitted by law.”

Paragraph 15. Maintenance and Use of Improvements. The following language is
added at the end of the paragraph:

“Concessionaire shall adhere to the requirements of the permit issued to the
County of San Luis Obispo by the Regional Water Quality Control Board
(RWQCB) that governs stormwater and non-stormwater discharges, and which is
in effect during the term of this Lease. District will provide Concessionaire with a
copy of the permit, upon request. Activities performed on the Premises shall
conform to the permit, and Concessionaire shall adhere to Best Management
Practices (BMPs) required by the RWQCB. Concessionaire shall allow County to
inspect the Premises to verify compliance with BMPs and will cooperate with
County to fulfill the reporting requirements of the RWQCB.”

Paragraph 16. Utilities and Services, the following language is added to the end
of the first subparagraph:

“Water Usage is further clarified and agreed upon between District and
Concessionaire as defined in Memorandum of Understanding dated June 18,
2004, a true and correct copy which is attached to this Contract as Exhibit C.”

Paragraph 21. Hold Harmless Agreement. This paragraph is deleted in its entirety
and replaced with the following:

“Concessionaire shall defend, indemnify and hold harmless the County of San
Luis Obispo, the District, the State of California, its officers and employees from
any and all claims and demands, costs, expenses, judgments, attorney fees or
liabilities that may be asserted by any person or entity that arise out of or in
connection with the acts or omissions relating to the performance of any
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obligation or duty provided for or relating (directly or indirectly) to this Contract,
the tenancy created under this Contract, or the Premises hereunder. The
obligation to indemnify shall be effective and shall extend to all such claims and
losses, in their entirety, even when such claims or losses arise from the
comparative negligence of the County, District, State or its officers and
employees. However, this indemnity will not extend to any claims or losses
arising out of the sole negligence or willful misconduct of the County, District,
State or its officers and employees.

The preceding paragraph applies to any theory of recovery relating to said act or
omission by the Concessionaire, or its agents, employees or other independent
contractors directly responsible to Concessionaire, including, but not limited to,
the following:

Violation of statute, ordinance, or regulation.

Professional malpractice.

Willful, intentional or other wrongful acts, or failures to act.
Negligence or recklessness.

Furnishing of defective or dangerous products.

Premises liability.

Strict liability.

Inverse Condemnation.

Violation of civil rights.

Violation of any federal or state statute, regulation, or ruling
resulting in a determination by the Internal Revenue Service, California Franchise
Tax Board or any other California public entity responsible for collecting sales or
payroll taxes, when the Permittee is not an independent contractor.

S EmoMHUOWR

It is the intent of the parties to provide the District, the County of San Luis
Obispo, and the State of California the fullest indemnification, defense, and hold
harmless rights allowed under the law. If any word(s) contained herein are
deemed by a court to be in contravention of applicable law, said word(s) shall be
severed from this contract and the remaining language shall be given full force
and effect.”

Paragraph 22. Insurance is deleted in full and replaced with the following:

“Concessionaire shall obtain and maintain insurance for the entire term of the
Contract and Concessionaire shall have no access to the property under this
Contract until after it has obtained insurance complying with the provisions of this
paragraph, delivered a certified copy of each insurance policy to the District, and
obtained District approval of all such policies. Said policies shall be issued by
companies authorized to do business in the State of California, or otherwise
approved by the County of San Luis Obispo Risk Manager. Concessionaire shall
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maintain said insurance in force at all times. The following coverage with the
following features shall be provided:

A. Commercial Liability Insurance: Concessionaire shall maintain in
full force and effect for the period covered by this Contract, commercial liability
insurance. This insurance shall include, but shall not be limited to,
comprehensive general and automobile liability insurance providing protection
against claims arising from bodily and personal injury, including death resulting
therefrom, and damage to property resulting from any act or occurrence arising
out of Concessionaire's operations in the performance of this Contract, including,
without limitation, acts involving vehicles. The policy shall be in the form of
Insurance Services Office (ISO) Form CG 00 01 covering commercial general
liability on an “occurrence” basis for bodily injury and property damage, personal
injury and advertising injury, with limits no less than $1,000.000 per occurrence
and $2,000,000 general aggregate limit, with a separate $2,000,000 excess policy.

The following endorsements must be attached to the policy:
(1) If the insurance policy covers on an "accident" basis, it must be
changed to "occurrence".
(2) The policy must cover personal injury as well as bodily injury.
(3) Blanket contractual liability must be afforded and the policy
must contain a cross liability or severability of interest
endorsement.

B. Workers' Compensation Insurance: In accordance with the
provisions of sections 3700 of the California Labor Code, et seq., if
Concessionaire has any employees, Concessionaire is required to be insured
against liability for workers' compensation or to undertake self insurance for the
entire term of this Contract.

C. Additional Insureds to be Covered: The professional liability and
comprehensive liability policies shall name the "County of San Luis Obispo, the
San Luis Obispo County Flood Control and Water Conservation District, and the
State of California, its officers and employees" as additional insureds. The policy
shall provide that the Concessionaire's insurance will operate as primary insurance
and that no other insurance maintained by the District, or additional insureds will
be called upon to contribute to a loss hereunder.

D. Certification of Coverage: At Contract Commencement,
Concessionaire shall furnish District with the following for each insurance policy
required to be maintained by this Contract:

(1) A copy of the Certificate of Insurance shall be provided. The
certificate of insurance must include a certification that the policy will not be
canceled or reduced in coverage or changed in any other material aspect without
thirty (30) days prior written notice to the County.

(2) A copy of the Concessionaire's Workers' Compensation policy need
not be provided, but a copy of proof of coverage does need to be provided.

(3) Upon further written request, the Concessionaire shall provide a copy
of the entire insurance policy and not just the "face sheet" or proof of coverage.
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(4) Approval of Insurance by the District shall not relieve or decrease the
extent to which the Concessionaire may be held responsible for payment of
damages resulting from Concessionaire's services or operations pursuant to this
Contract. Further, the District’s act of acceptance of an insurance policy does not
waive or relieve Concessionaire's obligations to provide the insurance coverage
required by the specific written provisions of this Contract.

Ex Effect of Failure or Refusal: If Concessionaire fails or refuses to
procure or maintain the insurance required by this Contract, or fails or refuses to
furnish the District with the certifications required by subparagraph (D) above, the
District shall have the right, at its option, to forthwith terminate the Contract for
cause.

Concessionaire shall not do, bring, or keep anything in or about the Premises that
will cause a cancellation of any insurance covering the Premises, as set forth
above.”

HnnHIINOTHING FURTHER EXCEPT SIGNATURES PAST THIS POINT/////11111HHTT11T
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IN WITNESS WHEREOF, District and Concessionaire have executed this Amendment No. 4 to
the Contract as of the date last signed below.

DISTRICT:

SAN LUIS OBISPO COUNTY BOARD
OF SUPERVISORS, ACTING IN THE
CAPACITY OF THE BOARD OF THE
SAN LUIS OBISPO COUNTY FLOOD
CONTROL AND WATER
CONSERVATION DISTRICT

By:

Chairperson of the Board of Supervisors
Approved by the Board of Supervisors on

, 2013

T ERS |

Clerk of the Board of Supervisors, San Luis
Obispo County Flood Control and Water

NAIRE : CHRISTOPHER P.

SIMPSON, AN INDIVIDUAL
By Zfé/ V;A\%g;//—' _-

Christopher P{"Si;n[:‘fsog E

Date: [“;/{@/,)f?[%
CONCESSIONAIRE: CPS AMUSEMENTS,

Yot D

Corporate Certifica

I 1AA4 L3 £ ]
certify that I am the'S ecretary of the Corporation
named in the foregoing Amendment No.4; that

Christopher P. Simpson, who signed Amendment
No. 4 on behalf of the corporation, was then
President of said Corporation; and said Amendment
No. 4 was duly signed for and in behalf of said

APPROVED AS TO FORM AND LEGAL Corporg,t«iﬁfi‘_by authority of its governing body and is

EFFECT: withi'the sgope of itg€orporate powers.
RITA L. NEAL, B{ /j —_

County Counsel -

Conservation District, State of California

1~ "C\__
" (Corporate-Seal)

. l’j{fllf’]}iw Mufk V)

Deputy County Counsel

, Secretary

DATE: (ol (D ]2
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MEMORANDUM QF UNDERSTANDING

This Memorandun of Understanding {“Memorunedum™) is entered into this [{_ davol’
Junz, 2004, by and berween the SAN LUIS OBISPC COUNTY FLOOD CONTROL AN
WATER CONSERYATION DISTRICT {"District™ or “Counly™) und 4 TO GO, [N, a
Califarnia carporation (“Concessionaire™).

WHERRAS, the County snd Concessionaire ettered ihto a Comtract deled May 21, 1996
wnd amended Junc 5, 2001 for the parpose ol providing nun-exelusive manggcment and
comecsgion services at the Lopez Lake Racreation Area;, and

WIIERTAS, Parasyaph 16 of the Contraet states “Disuiiet stiall pay all wuler charges not
to exceed 120% of past Thiatriul cosls, in conneetion with Concessionaire’s wse of the Premises,
The year of 1996 shall be used as a buseline. Tn the event constiuction or expansion signifivunlhy
altera the Concessionaire’s water usage, Districl und Concessionaire may anend tlus patagraph
s refleot such changes™; and

WHEREANY, the water meter for [ke Premises was inadvertontly not read dunng 1996,
thus losing the data o establish the baselioe: and

WHEREAS, the metar had becn read 1953 theough 1994, with un average sage of 4.6
acae Jied per year; and

WIIERTAS, (he muter hed been read 1997 throungh 2003, with an average usage vl'8.4
acre leet flivwing Cunvessionsire’s expansion of the tactliries, and

WIEBREASR, Concessionaire acknow.cdges tha® charpes for water cxeceding, 1208% ¢l the
bazclinc would have been payahle w the Dhsidcl, bul sach charges arc inable o be calculated,
andl

WTIERT:AS, District's cost of supplying watcr to the Lopez Lake Recrealion Arey wig
51,860 per acre Mol duriny Fisesl Year 2002-03; and

WIHERLEAS, the Districl’s cosl of suppiying water o the Lopez Lake Rocreation Areu ix
difficnlt o forecasr; ancd

WHEREAS, the pumosc of the Momorandum is 1o clartly a haseling for water usags and
L esleblish haw (ulure waleT usape wiil be calculated;

NOW, THEREFORE, tne DMSTRICT and CONCESSIONALIRE mernorialize
Iheir umdlerslandings as follows;
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EXHIBIT C

AGREEMENT
Bageline: The 1996 haseling for 1he purposes of this Coniract shall be 4.6 acre foct,

Water Ugne; Comerysionaire shall be cntitled 10 use 5.5 acye feet (120% of 4.6 acre
[ee1) before incuming waler charges for Dishict’s cost of watcr.

or sbout Jan wary 1% cach vear, Waker usage excesding 3.3 acre foot shall be paid by
Concesgionaire i County within 30 days of ~eceipl oMb,

Watcr Cost 2004: ¥Warcr eost for 2004 shall be based on Disiricts cosits [or TFiscal
Year 2003-(4, which is $1,96¢ per acre foat.

Cuture Water Cost: AL District’s opliom, Disinic s actual waber cost ey be
calenluted MTliwing the end of each fseal yexr for the puriod of July 17 through June
30™ and may be used to deteaming cast ol wulsr usuge aver baseline for the following
calendae year. In Tieu ol caleuluting the THatnct's aclual cast b provide water each
year. howevey, Dismrict may elect to dererming water cost per acre- oot hased on a
CPl increasc from the prior vear's rate, Beginnming January 1, 2003, and everny
subscquent annu sl amiversany date thereatter, fhe preccding veat “s water cost shall
be adjusted upward scvondinyg 1o cilher 1he poreontays 113c in the Consumer Price
Tnddex (CPTY or the Diginel’s actoal vost of wader, The adjusimant shalf be by a
peromlags vaual W the pereentas Tneresss of the Consumer Prics Index detween thic
July published CPT und (he carrsspundling CPT far (hy game perisd welve months
preeviaus. I here is a decrease of no change ir: Lthe CPT, then the preceding year’s
water ¢ost per acte-oor will not he adjusied.

Cowary will provide weitten notice W Concessionaire ol adjusled waler
cost on an annngl basis. The erm “Consumer Price Index™ refers to the Consumer
I'rice Index for Urban Wase Eamers and Clerical Workers, Los Angeles Rivetside-
Orangc Councy Statistical Arca, California, based on the potiod of 1982-84 — 100 as
publighed by ;ha Rureau of Tahor Slalistics af [he TLS, Departaot of Laber.

The mdax for the adjustment dale shall he the one reported in the TS,
Deqartment ol Taber’s must comprehensive oMoial index then m wse @d most nemly
answering the farepding deferiplion ol the imdes 1o be ased. TE w0 calenlate] frome a
basie ather than the hase peracd (1982-84=100), the bagy higure usad Jur calenlaling
the adjustment percentage shall 13wl he convertal under a formala supplied by Lhe
Durean.

1t the described index is no louger published. anether generally recoznized
as authotitative shall be substitwicd by agrcomene of County and Concessionsirc, 1f
County anl Concessivnming ane unable b agree swillin 30 days s (er demund by eithar
pasty, on ipplication of either party the subst.tute index shall be selected by the chiel
officer of the San Francisco eegional ollice ol the Burean af’ Labor Siatistivg or il

SUCCERSH,
Conscssionaire agress to resurface with Guard Top and to re stripe the paeking lot

across (rom he Mustang Watersliles as tdenli Reld in Txhibil A™ 10 specifications
acccptable to County.
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T In comsideration of the reams of thes Mermorandum ot 1nderstanding, Distrie! aprees
1o waive the colloction of water overape lees dne rom Concessiimate [hrowgh
Docember 31, 2003,

R hotices, Any notices to se delivered on mallers perluining ki his Mamorandmn
shal. be addressod as follows:

If to Connty of Sau Luis Obispo:

Depurimend of Genoeal Scrvices

IDRT Sania Ross Strect

Sun Luis Obispo, CA 93408

Aln; Cirvn Maddalens, Property Manaper

If to Concesstonaire:

Musiang Watcrslides
P. Q. Bex 7iNG

Loz Osas, CA 93412
Aun:Philip 0°Carrall

9. Entire Asresment. This Memorandum vontains all repregentations and the entire
undlerelancling and agreemant betaeen the patties en this matter. Tn nw evenl shall \bis
hMemorundum be alterod o1 wodificd except by writing, sinaed by all parties harelg, specieally
atating thet it 15 intendexl 10 slher ov modify the tomms and cenditions of this Memarandurn.

IN WITNLSS WIIEREQE, the partics hicrote have caccnted chis Memurandwn of
TIndersianding s 1l the dlale Grsl melereminod above,

COUNTY O SAN LIS GRISPO, 4 TO GO, INC., A CALIFORNIA
(N BEHALF OF THE SAN LIS QURTRPO CORPORATION

COUNTY #LOOD CONTROL AND

WATER CONSERYATION LUSTRICT

BY: /%/.a% BY: n%f;§€.q/@ Chevir 2.f
Duune Leib Philip 87 O"Carroll
Cenerel Services Direclor

APPROVTID AS TOFORM ANTY LEGAL EFEECT:
JAMTS B. TINDHQT M, TR,

(A:-u.rL', ¥ -::'u:nnl:]

o (
Depufy. C‘ouu v Counscl

Date:,ﬂg/t&,(gé_
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¥iwpare 1 Outlinod indicaies we vl propowed Gused Top rosarficing, end parking kot ariping.

Ixkibit A"
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